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STRICTER PENALTIES FOR GROUP
HEALTH PLAN VIOLATIONS

Although the Internal Revenue Code imposes an excise tax on employers for failure to comply with various federal
group health plan mandates (including, for example, IRC Sections 4980B, 4980D, 4980E and 4980G), the IRS has never
provided a method for self-reporting the excise tax. Nor has the agency aggressively imposed any tax as part of its audit
processes. As of January 1, 2010, both are going to change.

Last month, the Treasury issued final amendments to the Excise Tax Regulations, which include provisions for
employers sponsoring group health plans to report and pay excise taxes when failing to fulfill certain federal group
health plan mandates (unless corrected in a timely fashion). Penalties and interest will accrue for failure to file an excise
tax return and pay the excise tax on or by the due date, unless failure is due to reasonable cause and not willful neglect.
Other important rules apply.

Under these newly issued regulations, an excise tax is imposed on employers failing to comply with the requirements of:

COBRA

Group health plan requirements

HIPAA portability, access and renewability

HIPAA nondiscrimination based on health status

Genetic Information Nondiscrimination Act

Mental Health Parity Act

Newborns’ and Mothers’ Health Protection Act

Michelle’s Law

Health Savings Account employer comparable contribution rules
Archer MSA comparable employer contribution rules

EXCISE TAX, EXCEPTIONS AND LIMITATIONS

Under COBRA and the other group health plan requirements, the excise tax is generally $100 a day for each individual
affected during a period of noncompliance. The period of noncompliance for COBRA is measured from the date of the
failure to the date when the failure is corrected, or the date six months after the last day of the otherwise applicable
COBRA coverage period, whichever is earlier. For other group health plan requirements, noncompliance is measured
from the date of the failure to the date when the failure is corrected.

The good news is that the tax code does provide certain exceptions and limitations on the amount of the excise tax. For
example, for failures relating to COBRA and other group health plan requirements, the excise tax is not imposed where
the failure to comply is not discovered when exercising reasonable diligence, or where the failure was due to reasonable
cause and not willful neglect, and the failure is corrected opportunely. Moreover, a failure is treated as corrected if
undone retroactively to the extent possible, and the person affected by the failure is made whole; i.e., placed in a
financial position as good as if the failure had not occurred. (Plan sponsors often successfully use such an approach to
correct COBRA notice problems. For example, if delivery of a COBRA notice was overlooked until six months down the



road, a plan sponsor has options to make the person whole. Specifically, though the qualified beneficiary would have
owed “X” amount in back COBRA premiums, the employer might choose to waive the COBRA premiums owed,
retroactively reinstate coverage to the date of the qualifying event and allow the person to start paying COBRA
premiums going forward for the remaining months of the continuation period. Such a corrective step avoids the
compliance failure contemplated in the new excise tax reporting rules.)

The penalty for noncompliance with both the MSA and HSA comparable employer contributions is a tax equal to 35%
of the aggregate amount contributed by the employer to either of these accounts of all employees within the calendar
year. For failures relating to these comparable contribution requirements, the IRS has the authority to waive all or a
portion of the excise tax to the extent the tax would be excessive relative to the failure involved. An employer, however,
may cure noncomparable contributions for a calendar year by making additional contributions plus reasonable
interest, not to exceed an employee’s annual contribution limit, until April 15 of the following year.

REPORTING AND DUE DATE

An employer liable for the excise tax must report it by filing Form 8928, “Reporting of Certain Excise Taxes under
Chapter 43 of the Internal Revenue Code.” Although a final version of Form 8928 is not available, its draft may be
viewed on the IRS website.

The excise tax and reporting date for failures relating to COBRA and other group health plan requirements generally
are due on or before the due date for filing the employer’s federal income tax return. An extension to file the employer’s
tax return does not extend the filing date for Form 8928. Multi-employer and multiple employer plans with failures
must file on or before the last day of the seventh month after the end of the plan year.

The excise tax and reporting date for failures relating to MSA and HSA comparable employer contributions must be

filed on or before the fifteenth day of the fourth month after the calendar year in which the noncomparable
contributions were made.

EFFECTIVE DATE

The excise tax reporting regulations are effective for any Form 8928 that is due on or after January 1, 2010. The
comparable employer contribution regulations are effective for employer contributions made for calendar years
beginning on or after January 1, 2010.
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http://www.irs.gov/pub/irs-dft/f8928--dft.pdf

KEY CONTACTS

US BENEFITS OFFICE LOCATIONS

NEW ENGLAND

Auburn, ME
207 783 2211

Bangor, ME
207 942 4671

Boston, MA
617 437 6900

Hartford, CT
860756 7365

Manchester, NH
603 627 9583

Portland, ME
207 553 2131

Shelton, CT
203924 2994

NORTHEAST

Buffalo, NY
716 856 1100

Cranford, NJ
908 931 3005

Florham Park, NJ
973410 4622

Morristown, NJ
973 829 6374
973 829 6465

New York, NY
212 915 8802

Norwalk, CT
203 523 0501

Philadelphia, PA
610 260 4351

Radnor, PA
610 254 7289

Wilmington, DE
3023970171

ATLANTIC

Baltimore, MD
410 584 7528

Bethesda, MD
3015814261

Knoxville, TN
865 588 8101

Memphis, TN
901 248 3103

Nashville, TN
615872 3716

Norfolk, VA
757 628 2303

Reston, VA
703 4357078

Richmond, VA
804 527 2343

Rockville, MD
301692 3025

SOUTHEAST

Atlanta, GA
404 224 5000

Birmingham, AL
205 8713300

Charlotte, NC
704 344 4856

Gainesville, FL
352 378 2511

Greenville, SC
704 344 4856

Jacksonville, FL
904 355 4600

Marietta, GA
770 425 6700

Miami, FL
3054216208

Mobile, AL
251544 0212

Orlando, FL
352 378 2511

Raleigh, NC
704 344 4856

Savannah, GA
912 2399047

Tallahassee, FL
850 3853636

Tampa, FL
813490 6808
813 289 7996

Vero Beach, FL
772 469 2842

MIDWEST

Appleton, WI
414 259 8837

Chicago, IL
312 527 6482
312 6214843
312 6214704

Cleveland, OH
216 357 5921

Columbus, OH
614 326 4788

East Lansing, MI
517 349 3226
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Grand Rapids, MI
2487357249

Green Bay, WI
414 259 8837

Milwaukee, WI
414 203 5248
414 259 8837

Minneapolis, MN
763 302 7131
763 3027209

Moline, IL
309 764 9666

Pittsburgh, PA
412 645 8537
412 586 3524

Schaumburg, IL
847 517 3469

SOUTH CENTRAL

Amarillo, TX
806 376 4761

Austin, TX
512 6511660

Dallas, TX
972715 2194
9727156272

Denver, CO
3037651564
3037731373

Houston, TX
2815841672
2815841676
713 6251017

McAllen, TX
956 6829423

Mills, WY
307 266 6568

New Orleans, LA
504 581 6151

Oklahoma City, OK
405 232 0651

Overland Park, KS
913498 4423
913 339 0800, ext. 108

San Antonio, TX
210979 7470

Wichita, KS
316 263 3211

WESTERN

Aliso Viejo, CA
949 461 3996

Fresno, CA
559 256 6212

Las Vegas, NV
602 787 6235
602 787 6078

Los Angeles, CA
213 607 6300

Novato, CA
415493 5210

Phoenix, AZ
602 787 6235
602 787 6078

Portland, OR
503 274 6224

Rancho/Irvine, CA
562435 2259

San Diego, CA
858 5351800
858 678 2130

San Francisco, CA
4152911567

San Jose, CA
408 436 7000

Seattle, WA
8004561415

The information contained in this publication
is not intended to represent legal or tax advice
and has been prepared solely for educational
purposes. You may wish to consult your
attorney or tax adviser regarding issues
raised in this publication.
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