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LEGAL &
COMPLIANCE

IRS: GUIDANCE ON
EXTENDING TAX-FREE
HEALTH COVERAGE FOR
ADULT CHILDREN
The new health care reform law includes a provision requiring
employer-sponsored group health plans that provide coverage for
employees’ children to make that coverage available until age 26,
regardless of an adult child’s marital or student status. (For details of
this mandate, see Willis’ Human Capital Practice Alert, Vol. 3,
No. 3, “First Things First: Health Care Reform in 2010 and 2011.”)

The health care reform law also includes a provision making health
coverage provided to an employee’s child nontaxable until the end of
the year in which the child turns 26. The new guidance – IRS Notice
2010-38 – addresses this tax exclusion and makes it clear that the tax
exclusion applies more broadly than the federal mandate does. An
employee’s adult children who have coverage under an employer’s
health plan will have nontaxable coverage so long as they have not
attained age 27 by the end of the year, even if that coverage is not
required by the federal health care reform mandate.

Highlights from the guidance include:

� The IRS confirmed that the tax exclusion is effective March 30,
2010. This is in contrast to the mandate, which is effective for
plan years starting on or after September 23, 2010.

� The new provision applies only to health benefits – it does not
change the tax code’s definition of dependent for any other
purpose.

� Cafeteria plans may allow employees to pay for qualifying adult
children’s coverage on a pre-tax basis and to obtain
reimbursement for their qualifying expenses from a health FSA.

Willis’ National Legal & Research Group is reviewing the new
guidance and offers detailed analysis in a publication available by
clicking here.
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HHS PUBLISHES EARLY RETIREE REINSURANCE
REGULATIONS
The new health care reform law includes a provision for federal funding of an early retiree reinsurance program (ERRP)
that is intended to offer reimbursement to participating employment-based plans for a portion of the cost of health
benefits for early retirees.

The EERP rules define early retirees as age 55 and older but are not eligible for coverage under Medicare (e.g.,
individuals that have not attained age 65) and not active employees of an employer maintaining, or currently
contributing to, the employment-based plan or of any employer that has made substantial contributions to fund such a
plan. The regulations clarify that spouses, surviving spouses and dependents, regardless of age, are also included in the
definition of early retiree. Under the new program, HHS will reimburse plans up to 80% of certain claims between
$15,000 and $90,000. (These amounts will be indexed for plan years starting on or after October 1, 2011). Congress has
appropriated $5 billion in funding for this temporary program that is scheduled to end on January 1, 2014.

The EERP regulations include specific requirements for eligibility and the application process. The regulations also
clarify that program reimbursements may be used by a plan sponsor to reduce the sponsor's health benefits premiums or
health benefits costs and to reduce benefits premium contributions, co-payments, deductible, co-insurance or other
out-of-pocket cost, or combination of these costs, for plan participants. These interim final regulations are scheduled to
be effective on June 1, 2010.

Early retiree reinsurance program tools and resources:

� The regulations are available by clicking here.
� The White House has issued its own fact sheet summarizing the program, which is available by clicking here.
� For additional general details about this program, see Willis’ Human Capital Practice Alert, Vol. 3, No. 3,

“First Things First: Health Care Reform in 2010 and 2011.”

DOD PUBLISHES FINAL TRICARE SECONDARY
PAYER RULE
Back in 2007, in a series of cost-saving moves, Congress significantly amended the TRICARE program through the John
Warner National Defense Authorization Act for Fiscal Year 2007 (Public Law 109–364). (TRICARE is the primary
government program for health coverage for military personnel.) The law included a provision that TRICARE should be
treated in the same manner with respect to employer group health plans as Medicare is treated under the Medicare
Secondary Payer (MSP) law. (For details please see the August, 2007 edition of FOCUS on Benefits.)

The MSP law and regulations generally prohibit covered employers from offering incentives (overt or covert, financial or
otherwise) to Medicare beneficiaries not to enroll or to terminate enrollment in a group health plan that would be
primary to Medicare. (For details about the operation of MSP rules, please see chapter six of the Willis online
Compliance Manual.) In similar fashion, under the TRICARE rule, employers are prohibited from offering incentives to
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TRICARE beneficiaries not to enroll, or to terminate enrollment
in a group health plan that would be primary to TRICARE.  For
example, as the MSP rules would prohibit an employer from
paying for a worker’s Medicare supplement plan, the TRICARE
rules would forbid an employer from paying for an employee’s
TRICARE supplement insurance product.

The Department of Defense (DOD) has now published a final rule
that implements the law described above.  As expected, among
other things, the rule clarifies that benefits offered through a
§125 plan (e.g. cafeteria plans) will be permissible as long as the
plan treats all similarly situated employees eligible for benefits
the same and does not illegally take TRICARE eligibility into
account. 

These new rules finalize the DOD’s earlier proposed regulations
and become effective June 18, 2010.

ISSUE SPOTLIGHT:  
WILL EMPLOYERS KEEP
PROVIDING MEDICAL
BENEFITS?
As employer organizations are now beginning to collect the first
pieces of health care reform regulatory guidance, it’s an
opportune moment to consider broader philosophical and policy
reasons for employer-provided benefits.  Understandably, many
employers have asked: Why should we bother to sponsor medical
benefits programs once the pay-or-play mandates take effect in
2014?  

The simplest answer is: For the same reasons you offered medical
benefits before.  And that reason encompasses a lot of other very
good reasons.  Employers don’t typically offer benefits out of a
purely financial calculation.  They do so to demonstrate how
important their workers are, to be competitive with other firms,
to allow employees to focus on work – free from wondering about
how/if their medical needs are taken care of – because they want
their employees to be healthy and, therefore, productive, and
because employers know that they can provide a better product
through their analysis than employees can individually.  

It is the last point that seems to be questioned most – if the new
government insurance “exchanges” operate as expected, and
individuals can get their own coverage that meets certain
parameters – why would employers still offer coverage?
Although the other rationales remain valid, there is a big
difference that appears to have gotten lost in the rhetoric of the
debate – employer-provided medical benefits currently, and will
continue to, come with a tax break that is not generally available
with individual coverage.  That alone makes employer-provided
benefits more attractive than straight cash compensation.

For example, if we use the current top 
bracket of 35% (ignoring the higher rates at
lower incomes caused by the phase-out of
deductions and exclusions) and a state
bracket of 5% (relatively in the middle of the
pack), we can see that for an individual in 
the top bracket to be able to purchase his or
her own health insurance that might cost
$8,000, that person would have to earn
approximately $13,333 to pay for that benefit
on an after-tax basis.  So, employers are able
to deliver over $13,000 in benefits for $8,000.  

That is still a good deal and one that
employers may not want to abandon.  Since
many economists and other commentators
are expecting tax rates to rise (indeed, just the
expiration of the Bush tax cuts will result in a
top bracket of 39.6%,  plus the additional tax
hikes in the PPACA, e.g., 0.9% Medicare tax
and the 3.8% tax on unearned income) the
federal tax rate will easily exceed 40% on its
own making the provision of employer-
provided benefits even more tax-efficient.
Since tax rates are likely to go even higher as
the country struggles with the deficit, the
stated calculus becomes even more powerful.

These tax issues are especially compelling for
some organizations.  For example, despite the
high general unemployment rate, there are
employers facing acute worker shortages in
specialized areas of expertise.  Inside such
competitive environments, many employees
must maximize their ability to compensate
employees, and the tax benefits will permit
them to be more generous than they could be
with cash payments alone.

Some observers fear that the tax benefits
might change. In fact, since the PPACA
includes a mandate requiring the reporting of
the value of benefits on the W-2, that fear is
rational.  For the time being, however, the
benefits are an attractive, tax-efficient
portion of compensation that many
employees would prefer to keep as tax free.
Notably, the discussion about dependent
mandates (and the tangential domestic
partner issue) spotlights just how valuable
that benefit is, since employees who find
themselves with imputed income on the value
of the benefit are often surprised at the tax
impact.
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HR CORNER

INTERNS: MUST THEY BE
PAID? DEPARTMENT OF
LABOR OFFERS GUIDANCE
The Department of Labor has published guidance to help employers
determine whether they must pay interns.  The department's fact
sheet covers interns who provide services to for-profit employers in
the private sector. 

PAID INTERNSHIPS OR UNPAID
INTERNSHIPS? 
In the fact sheet, the department notes that internships will most
often be viewed as employment (and therefore subject to the
minimum wage and overtime provisions of the FLSA), unless a test is
met.  The department will look at the following 6 criteria when
applying the test: 

1. The internship, even though it includes actual operation of the
facilities of the employer, is similar to training which would be
given in an educational environment; 

2. The internship experience is for the benefit of the intern; 
3. The intern does not displace regular employees, but works under

close supervision of existing staff; 
4. The employer that provides the training derives no immediate

advantage from the activities of the intern; and on occasion its
operations may actually be impeded; 

5. The intern is not necessarily entitled to a job at the conclusion of
the internship; and

6. The employer and the intern understand that the intern is not
entitled to wages for the time spent in the internship. 

If all of the factors listed above are met, an employment relationship
does not exist under the FLSA, and the act's minimum wage and
overtime provisions do not apply to the intern.  This exclusion from
the definition of employment is necessarily quite narrow because the
FLSA's definition of “employ” is very broad, the department says.  

The fact sheet, Internship Programs Under the Fair Labor
Standards Act, goes on to look at other commonly discussed factors
of internships, including: 

� Similar to an education environment and the primary
beneficiary of the activity 
� Displacement and supervision issues 
� Job entitlement 

This article provided by BLR.
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WELLNESS 

HELPING EMPLOYEES QUIT FOR LIFE
Warnings against smoking abound, not to mention the high cost of tobacco products. Yet,
people still smoke.  How can you encourage your employees who smoke to quit?  Like most
health-related behaviors, tobacco use is a personal and complex behavior for employers to
target. However, an employer can be influential by establishing a tobacco-free worksite,
removing designated smoking areas and promoting effective cessation methods, such as
counseling and the use of nicotine replacement products.  

Most smokers recognize that smoking is an unhealthy habit and have already heard the
reasons why they should quit from family, friends and health care professionals. They may
have tried to quit many times, but they can’t seem to do so permanently.  It is important to
let your employees know that you understand the chemical and psychological addiction
that is smoking. Focus your efforts on promoting and rewarding cessation attempts, not
punishing employees for their unhealthy behaviors. Smoking at work may even have some
unintentional rewards associated with it in some workplaces. Who doesn’t want a few
breaks throughout the day away from their desks to socialize with fellow employees
outside?

Maybe it’s time to offer your employees something different. One of the most effective
resources for tobacco cessation is the Free & Clear Quit for Life Program. This program is
unique because it treats tobacco use as an addiction, not just a bad habit. With the help of
the Quit for Life program, a person’s chances of quitting are eight times better than trying
to quit on their own. Why is this particular program so successful? Because it helps people
quit in their own way as the program finds out what has worked in the past and what hasn’t.
Then it helps create a personalized “quit plan” that includes:

� Access to Web Coach™, a private, online community where participants can complete
activities, watch videos, track progress and join in discussions with others in the
program.
� Quit Guides, their easy-to-use printed workbooks, that participants can reference in

any situation to help them stick with their quit plan.
� Recommendations on type, dose and duration of nicotine replacement therapies or

medication if appropriate (including patch, gum, bupropion or Chantix).
� Nicotine replacement therapy (patch/gum) mailed directly to their home if

appropriate. 
� Unlimited toll-free access to Quit coaches, who offer as much support as a participant

needs. Quit for Life coaches are true experts in tobacco cessation who have had 240
hours of specialized training in tobacco addiction and behavior change.

If you want to have fewer tobacco users, then make it easier for them to quit. Take some
time to review your worksite policies related to tobacco use and the opportunities on your
worksite campuses to limit or eliminate tobacco use.  Review your benefits plan design to
determine if tobacco cessation medications are a part of your pharmacy benefit. Send
positive, supportive and frequent messages about the resources available to employees to
help them quit. Encourage employees who have succeeded in quitting to share their stories
or mentor other smokers.  To learn more about the Free & Clear Quit for Life program or
creating a supportive cessation environment in your worksite, contact your Willis 
service team.  
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WEBCASTS
LEGISLATIVE AND REGULATORY
UPDATES
June 15, 2010 
2:00 PM EASTERN TIME 

Presented by NLRG Co-Practice Leaders 
Frances Horn, JD, PHR and Jay Kirschbaum, JD, LLM, FLMI

Join us for an informational webcast on the legislative and regulatory updates of interest 
to all Willis Human Capital Practice clients and prospects, as well as a discussion on current
topics that employers need to know to keep their plans compliant.  Topics we will cover
include: 

� Health care reform 
� New regulations on cafeteria plans
� Mental health parity
� The methodology of computing COBRA premiums
� Michelle’s Law 

PARTICIPANT ACCESS 
Advance reservations are required to participate. Click here to RSVP for this call. 
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 NEW ENGLAND

Auburn, ME
207 783 2211

Bangor, ME
207 942 4671

Boston, MA
617 437 6900

Hartford, CT
860 756 7365

Manchester, NH
603 627 9583

Portland, ME
207 553 2131

Shelton, CT 
203 924 2994

NORTHEAST

Buffalo, NY
716 856 1100

Cranford, NJ
908 931 3005

Florham Park, NJ
973 410 4622 

Morristown, NJ
973 829 6374
973 829 6465

New York, NY
212 915 8802

Norwalk, CT
203 523 0501

Radnor, PA
610 254 7289

Wilmington, DE
302 397 0171

ATLANTIC

Baltimore, MD 
410 584 7528

Bethesda, MD
301 581 4261

Knoxville, TN
865 588 8101

Memphis, TN
901 248 3103

Nashville, TN
615 872 3716

Norfolk, VA
757 628 2303

Reston, VA
703 435 7078

Richmond, VA
804 527 2343

Rockville, MD
301 692 3025

SOUTHEAST

Atlanta, GA
404 224 5000

Birmingham, AL
205 871 3300

Charlotte, NC
704 344 4856

Gainesville, FL
352 378 2511

Greenville, SC
704 344 4856

Jacksonville, FL
904 355 4600

Marietta, GA
770 425 6700 

Miami, FL
305 421 6208

Mobile, AL
251 544 0212

Orlando, FL
352 378 2511

Raleigh, NC
704 344 4856

Savannah, GA
912 239 9047

Tallahassee, FL
850 385 3636

Tampa, FL
813 490 6808
813 289 7996

Vero Beach, FL
772 469 2842

MIDWEST

Appleton, WI
414 259 8837

Chicago, IL
312 288 7700
312 621 4843
312 348 7678

Cleveland, OH
216 357 5921

Columbus, OH
614 326 4788

East Lansing, MI
517 349 3226

Grand Rapids, MI
248 735 7249

KEY CONTACTS

US BENEFITS OFFICE LOCATIONS
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Green Bay, WI
414 259 8837

Milwaukee, WI
414 203 5248
414 259 8837

Minneapolis, MN
763 302 7131 
763 302 7209

Moline, IL
309 764 9666

Pittsburgh, PA
412 645 8537
412 586 3524

Schaumburg, IL
847 517 3469

SOUTH CENTRAL

Amarillo, TX
806 376 4761

Austin, TX
512 651 1660 

Dallas, TX
972 715 2194
972 715 6272 

Denver, CO
303 765 1564
303 773 1373

Houston, TX
713 625 1017
713 625 1082

McAllen, TX
956 682 9423

Mills, WY
307 266 6568

New Orleans, LA
504 581 6151

Oklahoma City, OK
405 232 0651

Overland Park, KS
913 339 0800

San Antonio, TX
210 979 7470

Wichita, KS
316 263 3211

WESTERN

Fresno, CA
559 256 6212

Irvine, CA
949 885 1200

Las Vegas, NV
602 787 6235
602 787 6078

Los Angeles, CA
213 607 6300

Novato, CA
415 493 5210

Phoenix, AZ
602 787 6235
602 787 6078

Portland, OR
503 274 6224

Rancho/Irvine, CA
562 435 2259

San Diego, CA
858 535 1800
858 678 2130 

San Francisco, CA
415 291 1567 

San Jose, CA
408 436 7000

Seattle, WA
800 456 1415

The information contained in this publication is not
intended to represent legal or tax advice and has
been prepared solely for educational 
purposes.  You may wish to consult your attorney or
tax adviser regarding issues raised in this 
publication.
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