ALERT:
HEALTH CARE REFORM BILL

October 2011 www.willis.com

PROPOSED REGULATIONS
FOR SUMMARY OF BENEFITS
AND COVERAGE RELEASED

On August 17, 2011, the federal agencies responsible for implementation of the health care
reform law (Departments of Health and Human Services (HHS), Labor (DOL) and the
Treasury) released proposed regulations on the summary of benefits and coverage (SBC)
that group health plans and health insurance issuers are required to distribute to
participants. In addition, the agencies have provided a proposed template for an SBC, as well
as proposed instructions, sample language and guidance for coverage example calculations
to be used in completing the templates. Also included is a proposed uniform glossary of
commonly used health insurance and medical terms that group health plans must provide to
participants. Along with all of this, the agencies issued a “Solicitation of Comments” in
which they asked for public comments on many issues in connection with the SBC.
Unfortunately, nothing in these regulations provides for a delay of the March 23, 2012
implementation date, although the agencies did ask for comments on the feasibility of
meeting that deadline (which could indicate a willingness to postpone the effective date).

Please note that these are only proposed regulations. Final regulations, which may not be
available before the end of the year, could look quite different. This is particularly true given
the number of issues on which the agencies have requested comments. The proposed
regulations can be found here. The proposed template for the SBC can be found here.
Additional guidance, including the uniform glossary, can be found here.

The health care reform law expanded health plans’ disclosure obligations, requiring
distribution of a uniform four-page “summary of benefits and coverage” — an SBC.
Employers and insurers are required to begin distributing the SBC on March 23, 2012. The
health care reform law required the agencies responsible for implementing the health care
reform law to provide “standards” for creating and providing the summaries by March 23,
2011. The agencies did not meet this deadline.

The package of proposed guidance covers a multitude of details regarding SBCs and asks for
public comments on many of them. Highlights of the proposed regulations are summarized
below.

APPEARANCE

While the health care reform law called for a four-page summary, the proposed regulations
interpret the four-page limitation as four double-sided pages. This will give employers
additional flexibility in providing the required information (the proposed SBC template is
currently six single-sided pages long).


http://www.gpo.gov/fdsys/pkg/FR-2011-08-22/pdf/2011-21193.pdf
http://www.healthcare.gov/news/factsheets/2011/08/labels08172011b.pdf
http://cciio.cms.gov/resources/files/08222011_updated_2715_guidance.pdf.pdf

In addition, the SBC must be provided as a stand-alone document. It also must be presented in a uniform format,
use terminology understandable by the average plan enrollee and not include print smaller than 12-point font.

The SBC must be presented in a culturally and linguistically appropriate manner. The proposed guidance
references rules set forth in the guidance issued for claims and appeals. Additional information about this
requirement can be found in Willis’ Human Capital Practice Alert, August 2011, “Internal and External
Review/Appeals Process Updated.”

CONTENT

The SBC must contain the following information:

B Uniform definitions of standard insurance and medical terms so that consumers may understand and compare

health insurance coverage and exceptions to coverage

Description of the coverage, including the cost sharing, for each category of essential health benefits and other

benefits identified by HHS

Exceptions, reductions and limitations on coverage

Cost sharing, including deductibles, coinsurance and copayments

Renewability and continuation of coverage provisions

Coverage examples that illustrate benefits provided under the plan for pregnancy, for serious and chronic

medical conditions and for other common benefit scenarios (the examples in the proposed regulations include

anormal childbirth, treatment for breast cancer and diabetes management) and related cost-sharing based on

recognized clinical practice guidelines

B For coverage beginning on or after January 1, 2014, statements of whether the coverage is minimum essential
coverage and has at least 60% actuarial value (see the text box below)

B Statement that the four-page summary is a summary and that other documents should be consulted to
determine the coverage terms

B Contactinformation (e.g., phone number, internet web address, etc.) for questions and obtaining a copy of the
plan document or insurance policy

B For plans that maintain one or more networks of providers, an internet address (or similar contact information)
for obtaining a list of network providers

B For plans that use a formulary in providing prescription drug coverage, an internet address (or similar contact
information) for obtaining information on prescription drug coverage

B Aninternet address for obtaining the uniform glossary

B Information on premiums for insured coverage or the cost of coverage for self-insured coverage

On September 13, 2011, the IRS posted Notice 2011-73, which solicits public input and comment on a safe harbor
that the IRS is considering to help employers determine whether they might incur the “pay or play” excise tax when
it becomes effective in 2014. The safe harbor would make it easier for employers to know whether the health
coverage they offer to employees is “affordable.”

Where a “large employer” (50 or more employees) offers “unaffordable” coverage, it may incur the pay or play
excise tax. In particular, if any of the employer’s full-time employees are “applicable taxpayers” who receive federal
assistance to purchase coverage through a health insurance exchange, the employer must pay a $250 per-month
excise tax for each such employee (this penalty is capped at an overall limitation that is equal to the tax that would
apply if the employer did not provide minimum essential coverage). Employer-sponsored coverage is considered
affordable if a full-time employee’s required contributions for self-only coverage are no greater than 9.5% of
household income. (The affordability standard also requires that the employer-sponsored coverage have an
actuarial value of 60% or greater.)
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Under the anticipated IRS safe harbor, an employer that might otherwise incur this $250
per month excise tax will not incur it with respect to any employee if a full-time employee’s
required contributions for self-only coverage under the employer’s lowest cost plan that
provides minimum value does not exceed 9.5% of the employee’s W-2 wages from the
employer. Not having to base the affordability calculations on the employee’s household
income (a number that most employers would not know) will make this process much less

burdensome for employers.

Please note that this contemplated safe harbor would only apply for purposes of the
employer “pay or play” mandate and would not affect employees’ eligibility for health
insurance premium tax credits. The IRS first noted the possibility of an affordability safe
harbor for employers in the preamble to proposed regulations that address how health
insurance exchanges determine who is eligible for premium tax credits.

For additional information on the employer pay or play mandate, please see Willis Human
Capital Practice Alert, July 2011, “Looking Ahead - Compliance After 2011.”

DELIVERY

The group health plan or, if applicable,
the health insurer is required to provide
an SBC to plan participants and
beneficiaries (as defined by the Employee
Retirement Income Security Act
(ERISA), this would include eligible or
enrolled employees, dependents, COBRA
participants and children covered
pursuant to qualified medical child
support orders). If the group health plan
is self-insured, the plan administrator
(employer) has the obligation to provide
the SBC to participants and beneficiaries.
If the plan is fully insured, both the plan
and insurer have the obligation. In order
to prevent them from duplicating efforts,
the regulations provide that a responsible
party can satisfy the SBC requirement if a
complete SBC is provided by another
party on a timely basis.

The SBC may be provided to participants
and beneficiaries in paper form. If both
the participant and beneficiary are
known to reside at the same address,
providing one SBC to that address will
comply with the requirements. For group
health plans subject to ERISA or the
Internal Revenue Code, electronic
distribution is also permitted if the
requirements of the DOL’s electronic

disclosure safe harbor are met (a non-
federal governmental plan can deliver the
SBC electronically if it meets either the
DOL’s electronic disclosure rule or the
provisions governing electronic disclosure
in the individual health insurance market).
Many employers may find it difficult to
comply with the DOL’s electronic
disclosure requirements, particularly with
respect to individuals other than
employees with work-related computer
access.

A group health plan or health insurer must
provide plan participants (and
beneficiaries) with an SBC for each benefits
package offered by the plan or health
insurer for which the participant or
beneficiary is eligible. For those plans that
offer multiple benefits package options, the
plan is required to provide a new SBC
automatically upon renewal only with
respect to the benefits package option in
which the participant or beneficiary is
enrolled. SBCs are not required to be
automatically provided with respect to
benefits package options in which the
participant or beneficiary are not enrolled.
However, if the participant or beneficiary
requests an SBC with respect to another
benefits package option(s) for which the
participant or beneficiary is eligible, the
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SBC(s) must be provided upon request.

In certain situations, discussed in more detail
below, health insurers offering group health
insurance must provide an SBC to the group
health plan (or its plan sponsor). The SBC
may be provided to the plan in paper form.
The insurer can also provide it in electronic
form if:

B The format is readily accessible by the plan
B  The SBCis provided in paper form free of
charge upon request

If the electronic form is an internet posting,
the insurer must notify the plan by paper or
via email on a timely basis that documents are
available on the internet and provide the web
address.

TIMING

The SBC must be distributed from the health
insurer to the group health plan at the
following times:

B UPON APPLICATION. The SBC must
be provided upon application or request
for information about the health coverage
as soon as practicable following the
request but in no event later than seven
days following the request. If the insurer
provides an SBC upon request for
information about health coverage and
the group health plan subsequently
applies for health coverage, a second SBC
is only required if the information in the
SBC has changed.

® Ifthereisanychangein the
information required to be in an SBC
before the coverage is offered, or
before the first day of coverage, the
insurer must update and provide a
current SBC to the plan no later than
the date of the offer (or no later than
the first day of coverage, if
applicable).

B AT RENEWAL. Ifthe insurer renews or
reissues the policy, certificate or contract
of insurance, the insurer must provide a
new SBC when the policy, certificate or
contract is renewed or reissued. If
written application is required for
renewal the SBC must be provided no

later than the date the materials are distributed. If renewal
is automatic the SBC must be provided no later than 30 days
prior to the first of the new policy year.

B UPON REQUEST. If the group health plan requests an SBC
from the insurer it must be provided as soon as practicable,
but in no event later than seven days following the request.

The SBC must be distributed from the group health plan (or
health insurer) to plan participants and beneficiaries at the
following times:

B AT ENROLLMENT. The SBC must be provided as part of
any written application materials that are distributed by the
plan or health insurer for enrollment. If the plan does not
distribute written application materials for enrollment, the
SBC must be distributed no later than the first date the
participant is eligible to enroll in coverage.

® [fthereisanychange to the information required to be
in the SBC before the first day of coverage, the plan or
insurer must update and provide a current SBC to a
participant or beneficiary no later than the first day of
coverage.

B AT SPECIAL ENROLLMENT. The plan or insurer must
provide the SBC to special enrollees within seven days of a
request for enrollment pursuant to a HIPAA special
enrollment right.

H AT RENEWAL. Ifthe plan or insurer requires participants
or beneficiaries to renew in order to maintain coverage (for
example, for a succeeding plan year), the plan or insurer
must provide a new SBC when the coverage is renewed. If
written application is required for renewal, the SBC must be
provided no later than the date the materials are distributed.
If renewal is automatic, the SBC must be provided no later
than 30 days prior to the first day of coverage under the new
plan year.

B UPON REQUEST. The plan or health insurer must provide
the SBC to participants or beneficiaries upon request, as
soon as practicable, but in no event later than seven days
following the request.

While group health plans and insurers will be required to
distribute the SBC upon request and to new enrollees on or after
March 23, 2012 (although agencies have requested comments on
the feasibility of implementing the SBC requirement by this
date), it does not appear that employers will be required to
distribute it to all participants by this date. However, mass
distribution clearly would be required at the next enrollment
opportunity.
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MID-YEAR PLAN DESIGN CHANGES

If the insurer or group health plan makes a mid-year material modification to coverage that
affects the information in the SBC, the insurer or group health plan must provide notice of
the modification to enrollees no later than 60 days prior to the date the modification
becomes effective. The 60-day notice requirement does not apply to modifications made at
renewal. A material modification is one that affects the information contained in the SBC,
including enhancements or reductions of covered services or benefits.

The notice can be sent as a separate notice which describes the material modification or as
an updated SBC.

UNIFORM GLOSSARY

Group health plans and insurers must make a glossary available to participants and
beneficiaries with uniform definitions on certain health coverage and medical terms. The
purpose of the glossary is to help participants to understand the terms of coverage. The
glossary cannot be modified by the group health plan or the insurer. The group health plan
and insurer must make the glossary available upon request, in either paper or electronic
form (as requested) within seven days of the request. The SBC must disclose the right of an
individual to request a copy of the uniform glossary.

PENALTIES

An insurer or group health plan that willfully fails to provide an SBC or glossary will be
subject to a fine of up to $1,000 for each failure (a failure with respect to each participant
and beneficiary constitutes a separate offense). The DOL, which has enforcement authority
over those plans governed by ERISA, has indicated that it will issue separate penalty
regulations. According to the preamble of the proposed regulations, a failure to distribute
the required materials is also subject to the excise tax reporting requirements for group
health plans. Additional information about the excise tax can be found in Willis Human
Capital Practice Alert, Vol. 2, No. 11, “Stricter Penalties for Group Health Plan
Violations.”

While the SBC regulations are only proposed and the final regulations could set forth
differing requirements, it is not known whether the deadline for distributing the SBC will be
extended (although the request for comments on this would indicate a willingness to delay
the effective date). As such, employers may wish to begin taking steps to comply with the
requirements as they are currently set out.
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KEY CONTACTS

U.S. HUMAN CAPITAL PRACTICE OFFICE LOCATIONS

Auburn, ME
207783 2211

Bangor, ME
207 942 4671

Boston, MA
617 437 6900

Burlington, VT
8022649536

Hartford, CT
860 756 7365

Manchester, NH
603 627 9583

Portland, ME
207 553 2131

Shelton, CT
203924 2994

Buffalo, NY
716 856 1100

Cranford, NJ
9089313005

Florham Park, NJ
973 410 4622

Morristown, NJ
973 829 6374
973 829 6465

New York, NY
212915 8802

Norwalk, CT
203 523 0501

Radnor, PA
610 254 7289

Wilmington, DE
3023970171

Baltimore, MD
410 584 7528

Bethesda, MD
301 5814261

Knoxville, TN
865 588 8101

Memphis, TN
901 248 3103

Nashville, TN
615872 3716

Norfolk, VA
757 628 2303

Reston, VA
7034357078

Richmond, VA
804 527 2343

Rockville, MD
301692 3025

Atlanta, GA
404 224 5000

Birmingham, AL
2058713300

Charlotte, NC
704 344 4856

Gainesville, FL
352378 2511

Greenville, SC
704 344 4856

Jacksonville, FL
904 3554600

Marietta, GA
770 425 6700

Miami, FL
305421 6208

Mobile, AL
251544 0212

Orlando, FL
407 562 2493

Raleigh, NC
704 344 4856

Savannah, GA
912 239 9047

Tallahassee, FL
850 385 3636

Tampa, FL
813490 6808
8132897996

Vero Beach, FL
772 469 2842

Appleton, WI
800 236 3311

Chicago, IL
3122887700
3126214843
3123487678

Cleveland, OH
216 8619100

Columbus, OH
614 326 4722

East Lansing, MI
517 349 3226

Grand Rapids, MI
2487357249

Milwaukee, WI
414 2035248
414 259 8837

Minneapolis, MN
763 302 7131
763 3027209

Moline, IL
309 764 9666

Pittsburgh, PA
412 645 8506

Schaumburg, IL
847517 3469

Amarillo, TX
806 376 4761

Austin, TX
5126511660

Dallas, TX
972715 2194
972715 6272

Denver, CO
3037651564
3037731373

Houston, TX
713 6251017
713 6251082

McAllen, TX
956 682 9423

Mills, WY
307 266 6568

New Orleans, LA
504 581 6151

Oklahoma City, OK

405232 0651

Overland Park, KS

913 339 0800

San Antonio, TX
210979 7470

Wichita, KS
316 263 3211

Fresno, CA
559 256 6212

Irvine, CA
949 8851200

Las Vegas, NV
602787 6235
602787 6078

Los Angeles, CA
213 607 6300

Novato, CA
415493 5210

Phoenix, AZ
602 787 6235
602787 6078

Portland, OR
503274 6224

Rancho/Irvine, CA
562435 2259

San Diego, CA
858678 2000
858 678 2132

San Francisco, CA
415 2911567

San Jose, CA
4084367000

Seattle, WA
800456 1415

The information contained
in this publication is not
intended to represent legal or
tax advice and has been
prepared solely for
educational purposes. You
may wish to consult your
attorney or tax adviser
regarding issues raised in
this publication.
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