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HHS ISSUES FINAL RULES
ON DETERMINATION OF
MINIMUM VALUE
Last November, the Internal Revenue Service (IRS) announced in Notice
2014-69 that a plan that achieved a 60% or higher actuarial value would
nonetheless not be a minimum value (MV) option if it did not provide
“substantial” hospitalization and physician services. In final regulations
45 CFR 156.145(a) issued February 20, 2015, the Department of Health
and Human Services (HHS) adopted rules as identified in the IRS notice, by
revising paragraph (a) introductory text to read:
§156.145 Determination of minimum value. (a) Acceptable methods
for determining MV. An employer-sponsored plan provides minimum
value (MV) only if the percentage of the total allowed costs of benefits
provided under the plan is greater than or equal to 60 percent, and the
benefits under the plan include substantial coverage of inpatient hospital
services and physician services.
These final regulations are effective April 28, 2015.

BACKGROUND

To avoid both employer-shared responsibility penalty taxes, both Internal
Revenue Code (IRC) §§ 4980H(a) (~$2,000/year) and (b) (~$3,000/year)
penalty taxes, an employer must offer at least one health option that is
“affordable,” “minimum essential coverage” of “minimum value.”
“Minimum essential coverage,” or MEC, is essentially any employersponsored plan that does not consist of excepted benefits (e.g., most dental or
vision coverage and most health flexible spending accounts) and that provides
no less than the 63 no-cost-sharing preventive services required by the
Patient Protection and Affordable Care Act (PPACA) for non-grandfathered
plans, plus routine medical expenses for clinical trials. However, MEC is
not MV unless the coverage also has an actuarial value of 60% – using the
calculator supplied by the government.
“Minimum value” has now been expanded beyond a 60% actuarial value also
to include “substantial inpatient hospital services and physician services.”
Again, for an employer to be certain that it will avoid all employer-shared
responsibility penalty taxes, the employer must offer at least one health plan
that is “affordable,” “minimum essential coverage” of “minimum value” to all
“full-time” employees and their “dependents.”

In Notice 2014-69 a plan that achieved
a 60% or higher actuarial value would
nonetheless not be a minimum value (MV)
option if it did not provide “substantial”
hospitalization and physician services.

DEFINING SUBSTANTIAL

HHS did not define “substantial” but indicated that it would provide additional guidance “as circumstances warrant.”
In the preamble, HHS noted that:
…we have concluded that the quantitative test for MV is not exclusive…to provide MV, an employer-sponsored plan not
only must meet the quantitative standard of the actuarial value of benefits, but also must provide a benefit package that
meets a minimum standard of benefits. Specifically…that, to satisfy MV, an employer plan must provide substantial
coverage of both inpatient hospital services and physician services…
…We are not requiring that large employer or self-insured employer group health plans provide all EHB [essential
health benefits] as defined under section 1302 of the Affordable Care Act. Rather, we are only requiring that, to
provide MV, employer-sponsored plans provide substantial coverage of the two types of benefits that we believe were
envisioned for health plan coverage meeting the MV standard. We have concluded that plans that omit these types
of coverage fail to meet universally accepted minimum standards of value expected from, and inherent in the nature
of, any arrangement that can reasonably be called a health plan intended to provide the primary health coverage
for employees. Consistent with Notice 2014-69, we are finalizing our proposal that these changes to our
regulations on MV will apply to employer-sponsored plans, including plans that are in the middle of a plan
year, immediately on the effective date of the final regulations.
So, uncertainty remains concerning “substantial” coverage. Commenters had asked HHS to establish a clear standard, and
even suggested specifics, that the guidance:
 Be based on a survey of employer-sponsored plans
 Use the Federal Employee Health Benefit Plan as the benchmark

OR

 Define “substantial” as four days of hospitalization, or perhaps multiple periods of hospitalization not to exceed four
days each.
HHS did not implement these suggestions. It noted:
…A plan that excludes substantial coverage for inpatient hospital and physician services is not a health plan in any
meaningful sense and is contrary to the purpose of the MV requirement to ensure that an employer-sponsored plan,
while not required to cover all EHB, nonetheless must offer coverage with minimum value at least roughly comparable
to that of a bronze plan offered on an Exchange. For these reasons, the Secretary has concluded that [Congress’s
decision to determine minimum value as a percentage of Essential Health Benefits]…reflect[s] a statutory design to
provide basic minimum standards for health benefits coverage through the MV requirement, without requiring large
group market plans and self-insured plans to meet all EHB standards…
HHS finalized the regulations, noting: “We intend to provide further clarity on the requirement to provide ‘substantial
coverage,’ as circumstances warrant.” HHS also rejected claims that a decision to include substantial hospitalization
services and physician services benefits will trigger widespread Cadillac tax assessments.

WHAT’S AN EMPLOYER TO DO?

“Substantial” is likely to include something more than a few days of hospitalization and something less than all
hospitalization. Since HHS rejected defining “substantial” as four days of hospitalization (or any specific number of days),
such a benefit is likely insufficient.
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If an employer that offers a minimum value plan (MVP) without hospitalization wants to continue that option (whether
or not the transitional rule applies, as discussed in Willis’s November 4, 2014 News Flash, “IRS Issues Warning to Group
Health Plans Not Covering Hospitalization or Physician Services”), the employer has two likely choices:
 Change the design to increase the deductible and include hospitalization on much the same basis as any other
expense, such as a 2015 design with an embedded deductible of perhaps $6,000 or more, with coinsurance of 90%
or more after satisfying the deductible, up to the statutory out-of-pocket expense maximum of $6,600/$13,200

OR

 Add a “substantial” hospital benefit to the existing design, capping the number of days of hospitalization benefits
and raising the deductible proportionately
There is no guidance on how an employer might determine the maximum number of days of hospitalization
benefits. While somewhat arbitrary, Congress has effectively asserted that Medicare Part A qualifies as “substantial”
hospitalization coverage with 2015 cost sharing of:
 $ 0 for the first 60 days,
 $315 for days 60 – 90
 $630 for days 91 and beyond
Note that because Medicare Part A does not have any maximum out-of-pocket provision, adding a “substantial”
hospitalization benefit to the existing MVP design might incorporate a maximum number of days of hospitalization,
say 60, while also raising the deductible proportionately to keep the value close to 60%. Generally speaking, most
hospital stays are less than a week in duration, few individuals are admitted more than once or twice a year, and
despite that, the costs of even one hospital stay of seven days will always satisfy the out-of-pocket expense maximum
in a non-grandfathered health plan. So, while the selection of a numeric cap on benefit days in excess of 10 per person
will only impact a minority of individuals, such a cap would clearly be inconsistent with the HHS position on health
reform’s goal that an employer’s offer of MV coverage should be “coverage with minimum value at least roughly
comparable to that of a bronze plan offered on an Exchange” (public exchange coverage does not have any numeric
cap on days of hospitalization benefits).
Finally, linking a non-hospitalization MVP design with a “dollar per day” hospitalization benefit may not be
permitted. That is, a “dollar per day” hospital benefit likely doesn’t satisfy health reform’s annual dollar limit
provisions – since the regulators may look at such a limit as an annual or lifetime dollar limit (e.g., $100 per day for
100 days = $10,000, $100 per day for 365 days = $36,500). Certainly, annual dollar limits are permitted if the coverage
is an “excepted benefit.” A “dollar-per-day” hospitalization benefit only qualifies as an excepted benefit if it meets
the requirements of IRC §9832(c)(3)(B): “…benefits not subject to requirements if offered as independent, noncoordinated benefits…hospital indemnity or other fixed indemnity insurance.” However, when a “dollar per day”
hospitalization benefit is combined with a non-hospitalization MVP, regulators may look at such a combination as a
single option – that the hospitalization coverage is no longer offered “independently.”
Again, what’s an employer to do? If you adopted a non-hospitalization “minimum value” plan (MVP) option, it
suggests that:
 You may have a goal of avoiding all of the employer-shared responsibility penalty taxes
 You did not want, or could not afford, to offer hospitalization benefits
 If you have to offer hospitalization benefits in your minimum value plan, you would prefer that no one enroll
In other words, if you had wanted to offer such benefits, you would have already done so. If that accurately reflects
your strategy, you may want to consider the alternative of a bare minimum value plan (bMVP) – check with your
Willis Client Advocate® for more information.
Between now and the April effective date, Willis’s National Legal and Research Group will reach out to the agencies
through our national benefits trade associations to seek clarification of the definition of “substantial” and will provide
additional updates concerning this evolving standard.
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KEY CONTACTS
U.S. HUMAN CAPITAL PRACTICE OFFICE LOCATIONS
NEW ENGLAND

ATLANTIC

Auburn, ME
207 783 2211

Baltimore, MD
410 584 7528

Bangor, ME
207 942 4671

Knoxville, TN
865 588 8101

Boston, MA
617 437 6900

Memphis, TN
901 248 3103

Burlington, VT
802 264 9536

Metro DC
301 581 4262

Hartford, CT
860 756 7365

Nashville, TN
615 872 3716

Manchester, NH
603 627 9583

Norfolk, VA
757 628 2303

Portland, ME
207 553 2131

Reston, VA
703 435 7078

Shelton, CT
203 924 2994

Richmond, VA
804 527 2343

NORTHEAST

Rockville, MD
301 692 3025

Buffalo, NY
716 856 1100

SOUTHEAST

Morristown, NJ
973 539 1923

Atlanta, GA
404 224 5000

Mt. Laurel, NJ
856 914 4600

Birmingham, AL
205 871 3300

New York, NY
212 915 8802

Charlotte, NC
704 344 4856

Norwalk, CT
203 523 0501

Gainesville, FL
352 378 2511

Radnor, PA
610 254 7289

Greenville, SC
704 344 4856

Wilmington, DE
302 397 0171

Jacksonville, FL
904 562 5552

Marietta, GA
770 425 6700
Miami, FL
305 421 6208
Mobile, AL
251 544 0212
Orlando, FL
407 562 2493
Raleigh, NC
704 344 4856
Savannah, GA
912 239 9047
Tallahassee, FL
850 385 3636
Tampa, FL
813 281 2095
Vero Beach, FL
772 469 2843

MIDWEST
Appleton, WI
800 236 3311
Chicago, IL
312 288 7700
Cleveland, OH
216 861 9100
Columbus, OH
614 326 4722
Detroit, MI
248 539 6600
Grand Rapids, MI
616 957 2020
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Milwaukee, WI
262 780 3476
Minneapolis, MN
763 302 7131
763 302 7209

Houston, TX
713 625 1017
713 625 1082

Los Angeles, CA
213 607 6300

McAllen, TX
956 682 9423

Phoenix, AZ
602 787 6235
602 787 6078

Moline, IL
309 764 9666

Mills, WY
307 266 6568

Portland, OR
503 274 6224

Overland Park, KS
913 339 0800

New Orleans, LA
504 581 6151

Rancho/Irvine, CA
562 435 2259

Pittsburgh, PA
412 645 8506

Oklahoma City, OK
405 232 0651

Schaumburg, IL
847 517 3469

San Antonio, TX
210 979 7470

San Diego, CA
858 678 2000
858 678 2132

SOUTH CENTRAL

Wichita, KS
316 263 3211

Amarillo, TX
806 376 4761

WESTERN

Austin, TX
512 651 1660

Fresno, CA
559 256 6212

Dallas, TX
972 715 2194
972 715 6272

Irvine, CA
949 885 1200

Denver, CO
303 765 1564
303 773 1373

San Francisco, CA
415 955 0111
San Jose, CA
408 436 7006
Seattle, WA
800 456 1415

Las Vegas, NV
602 787 6235
602 787 6078

The information contained in this publication is not intended to represent legal or tax advice and has been prepared solely for
educational purposes. You may wish to consult your attorney or tax adviser regarding issues raised in this publication.

Willis North America Inc.
Brookfield Place, 200 Liberty Street, 7th Floor
New York, New York 10281-1003, United States
Tel: +1 212 915 8888
www.willis.com

50853/03/15

