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On May 21, 2011, the legislature passed
the most extensive statutory reform since
2004. Although all of the concerns raised
have not been fully addressed, these
statutory changes to the Tennessee
Workers’ Compensation Law address
some of the concerns of the employers
and carriers. The new legislation focuses
on four major areas: 1) future medical
benefits, 2) communication with doctors,
3) gradual injuries and 4) causation.

In the past, the statute required parties to
leave future medical benefits open for at
least three years for injuries to scheduled
members, or to the body as a whole, with
a statutory value of 200 weeks or more.
The exception to the three-year
requirement was when the injury was to a
scheduled member with a statutory value
0f 199 weeks or less, or on a doubtful and
disputed basis. The new law eliminates
the three-year open medical benefits
provision. Tenn. Code Ann. §50-6-206(a)
(2) now permits the closing of future
medical benefits immediately in most
cases. The only prohibition is in a case
where an employee suffers a permanent
total disability. There are otherwise no
restrictions against closing future
medical benefits, or in allocating an
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additional payment to the injured employee
in exchange for the agreement to waive the
right to future medical treatment.

Prior to the revised Act, parties could only
settle doubtful and disputed cases for a
maximum lump sum payment of 50 times the
statutory minimum compensation rate. This
ceiling has been removed and now the parties
can settle disputed claims in full for any
agreed upon amount.

The revised statute makes it easier for
employers, carriers and their representatives
to communicate with authorized doctors, as
Tenn. Code Ann. §50-6-204 has been revised
in several sections to address the issues that
arose out of the Overstreet v. TRW
Commercial Steering Division, 256 SW.3d 626
(Tenn. 2008) case.

The new provisions almost return the state of
the law to the pre-2008 amendments. In
2008, the legislature codified the Overstreet
decision and placed significant limitations on
employers, carriers and their representatives
speaking with authorized physicians. Such
parties were not allowed to communicate
with an authorized physician without first
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obtaining a Department of Labor-approved
written authorization from the employee. If the
employer or carrier communicated with the
physician in writing, a copy of the written
document was to be provided to the injured
employee or the employee’s attorney. If the
communication between the employer or carrier
and the physician was verbal, the law set forth
specific requirements for notifying the employee
or the employee’s attorney of the substance of the
conversation. Under the new version of Tenn.
Code Ann. §50-6-204, employers, carriers and
their representatives may once again
communicate with authorized physicians. The
injured employee must first sign a Department of
Labor-approved medical authorization.

Through an amendment to the definition of
“injury,” the new legislation significantly limits
the scope of what constitutes a compensable
injury, especially gradual injuries. Tenn. Code
Ann. §50-6-102(12) previously stated:

“Injury’ and ‘personal injury’ mean an injury by
accident arising out of and in the course of
employment that causes either disablement or
death of the employee and shall include
occupational diseases arising out of and in the
course of employment that cause either
disablement or death of the employee and shall
include a mental injury arising out of and in the
course of employment.”

This section of the statute has been significantly
revised and now states:

“Injury’ and ‘personal injury’ means an injury
by accident arising out of and in the course of
employment that causes either disablement or
death of the employee. ‘Injury’ and ‘personal
injury’ shall not include a disease in any form,
except when it arises out of and in the course and
scope of employment. ‘Injury’ and ‘personal
injury’ include a mental injury arising out of and
in the course of employment. An injury is
‘accidental’ only if it is caused by a specific

incident (or incidents) arising out of and in
the course of employment and is identifiable
by time and place of occurrence.

“Cumulative trauma conditions, hearing loss,
carpal tunnel syndrome, and all other
repetitive motion conditions shall not be
considered an ‘injury’ or ‘personal injury’
unless such conditions arose primarily out of
and in the course and scope of employment.”

Thus, the new statute narrows the definition
of “injury” to “a specific incident or incidents
arising out of and in the course of
employment, and is identifiable by time and
place of occurrence.” The revised statute also
places significant limitations on the
compensability of cumulative trauma
conditions and repetitive or gradual injuries.
It now provides that “cumulative trauma
conditions, hearing loss, carpal tunnel
syndrome, and all other repetitive motion
conditions” are no longer compensable
injuries in Tennessee unless these conditions
arose primarily out of and in the course of
employment. This is the legislature’s first
attempt at limiting the scope of compensable
gradual injuries.

The revised statute now provides that the
authorized treating physician’s opinion on
causation is presumed to be correct. Tenn.
Code Ann. §50-6-102(12) has been amended
to include the following language, which was
previously excluded from the statute:

“The opinion of the physician selected by the
employee from the employer’s designated
panel of physicians pursuant to §50-6-204(a)
(4) (A), (B) shall be presumed correct on the
issue of causation and shall only be defeated
by a preponderance of the evidence to the
contrary.”
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Considering the new limitations on gradual injuries, the authorized physician’s opinion on
causation is paramount.

For additional information contact your Willis Client Advocate® or:

Barry Layton

Area Practice Leader, Atlantic Region
Strategic Outcomes Practice

+1615 872 3251
barry.layton@willis.com

For information on other claim and loss prevention issues or to read prior editions of You
Should Know, please visit our site on willis.com.

Contributing author: Terry L Hill is a workers’ compensation defense attorney at the
law firm of Manier & Herod Nashville, TN 615 244 0030/www.manierherod.com

The observations, comments and suggestions we have made in this publication are advisory and are not
intended nor should they be taken as legal advice. Please contact your own legal adviser for an analysis of
your specific facts and circumstances.

3 Willis North America  07/11



http://www.willis.com


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


