
Preemption
As a general legal doctrine, federal
preemption refers to those instances
when federal law overrides state law.
Generally, that occurs when Congress
has specifically provided for federal
preemption in the statute, and a state
law contradicts federal law directly or
indirectly, wholly or in part. If states
choose to enact laws that are
inconsistent with federal law, the
courts have the power to overturn
those laws. Regardless of the
shortcomings of a federal law or the
desirability of a state law, if there is a
conflict, the federal law wins.

Preemption language does not have to
be included in every federal statute,
but some laws (such as ERISA)
incorporate very specific preemption
provisions. Preemption can be full or
partial. How does the legal concept of
preemption apply to employer-
sponsored benefit plans?  

ERISA Preemption

ERISA is the acronym for the Employee
Retirement Income Security Act of 1974,

which broadly applies to employers that
offer employee benefit programs (health
and welfare benefit programs as well as
pension programs).

Congress enacted ERISA, in part, to
regulate employee benefits on a national
scale. A fundamental element of the
ERISA statute reserves for the federal
government the authority to legislate
and regulate matters related to employee
benefit programs. Congress intended
that statutory provision to bring more
certainty to employers and their
employees in the administration of
employee benefit plans. ERISA’s
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ERISA Preemption: What Is It, and Why Is It Important?

Employee benefit articles often refer to it, and attorneys sometimes
mention it – but what exactly is ERISA preemption, and why is it
important? In a nutshell, ERISA preemption means that despite state and
local attempts to create mandates for employers providing health plans
to employees, employers will in the end likely be subject to one set of
federal rules.
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At the risk of overgener-
alizing, state courts tend to
treat plan participants
more favorably than do
federal courts – and they
are usually less predictable
as well. Plan sponsors
usually prefer to defend
themselves in the federal
court system.



preemption provision has been applied extremely broadly. In
fact, on a question examining the breadth of ERISA preemption,
the U.S. Supreme Court ruled that a state law relates to a plan
“if it has a connection with or reference to such a plan” (Shaw
v. Delta Airlines, Inc., 463 U.S. 85 [1983]) and would therefore
be preempted by ERISA. Consequently, ERISA preempts most
state laws that relate to ERISA-covered employee benefit plans.
Important exceptions, however, apply.

In addition to preempting state law, ERISA also preempts civil
remedies based on state law from applying to ERISA-covered
plans. This means that employees who would like to sue their
employer’s ERISA plan may not do so in state court. Instead,
they must file suit in federal court and even then only after
exhausting all ERISA-mandated procedures. At the risk of
overgeneralizing, state courts tend to treat plan participants
more favorably than do federal courts – and they are usually less
predictable as well. Plan sponsors usually prefer to defend
themselves in the federal court system.

How Do the Exceptions Work?
As with most rules, there are exceptions, and in several relevant
areas, ERISA does not preempt state law. These areas include
laws governing insurance, banking, securities and criminal
activity. The exception for insurance laws is probably the most
familiar and contentious. (In addition, Hawaii has a mandate
that requires most employers to provide medical benefits for
employees. Although similar state obligations would be
preempted (see below) if enacted elsewhere, Hawaii already
had that mandate in place when ERISA went into effect. Hawaii
then obtained an ERISA exception to continue its mandates.)  

ERISA contains an insurance savings clause, which allows
states to continue to regulate insurance companies and
insurance contracts even if they are used for employee benefit

plans. That generally permits states to indirectly regulate the
content of insured ERISA plans by dictating the terms and
conditions to be included in underlying insurance policies issued
within the state. States can therefore mandate that insurance
policies contain certain provisions and benefit levels. Employers
who choose to buy an insurance contract to fund their benefit
plans are therefore indirectly regulated by the state laws
governing the programs available in the insurance marketplace.

Exception to the Exception
Luckily for employers fearful of government mandates – and the
potential for 50 separate mandates from 50 states – ERISA’s
insurance savings clause includes language known as the

“deemer clause.” The
deemer clause is really an
exception to the insurance
exception. This ERISA rule
prohibits states from
regulating self-insured
plans through insurance
laws by “deeming” the
self-insured plans as
insurance policies that fall
under state regulations.
Self-insured ERISA plans
generally are not
considered insurance and
therefore not subject to
state insurance regulations.

Riding the Pendulum
ERISA’s insurance savings clause provides that ERISA does not
preempt properly drafted state insurance laws that relate to
insured employee benefit plans.

Whether a particular state law falls within the scope of this
exemption is a point that the courts are often called upon to
decide. (See, for example, Willis’ Employee Benefits Alert, Issue
74, where we discuss how a federal court overturned Maryland’s
Wal-Mart law as being preempted by ERISA.)  

For more than 30 years the courts have been busy deciding
where and when ERISA preemptions apply. Many lawyers have
grown rich fighting these battles, because states do not like
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As with most rules, there are exceptions,
and in several relevant areas, ERISA does
not preempt state law. These areas include
laws governing insurance, banking,
securities and criminal activity.

http://www.willis.com/Services/Documents/Employee%20Benefits/Alerts/Federal%20Court%20Overturns%20Maryland%27s%20Walmart%20Health%20Care%20Law%2074%20FINAL.pdf


being told that they lack the power to directly regulate benefit
plans. The pendulum seems to swing back and forth between
more restrictive and more liberal application of the ERISA
preemption rule. Employee benefit professionals will be
especially interested in seeing how preemption plays out in the
context of health reform initiatives in Massachusetts and
California, not to mention on the municipal level (see
Employee Benefits Alert, Issue 112 on the San Francisco
healthcare ordinance).

Why Is Preemption Important?
As states wrestle with political pressures to promote healthcare
coverage, many are becoming bolder in their efforts to challenge
ERISA preemption. Many states are actively lobbying Congress
to scale back ERISA preemption itself. A number of bills that
would either permit waivers or otherwise weaken ERISA
preemption have been introduced in the House and Senate, and
employer organizations are working diligently to keep those bills
from being passed (for example, S. 2031: States’ Right to
Innovate in Health Care Act of 2007). ERISA and preemption
are valuable to employers for several reasons.

• ERISA offers plan sponsors one set of laws to follow, versus
50 (or more if local ordinances are passed).

• ERISA preemption generally protects plan sponsors from
frivolous lawsuits because plan participants must follow and
exhaust ERISA claims procedures before a court will even
agree to review the complaint.

• ERISA guarantees plan sponsors access to the more
predictable venue of the federal courts.

• ERISA limits available participant recoveries and remedies.

ERISA preemption is the foundation for the delivery of employer-
provided benefits. National employers, in particular, depend on
ERISA to guarantee one consistent legal framework for
compliance, rather than a hodgepodge of compliance
requirements for each state in which the organization operates.
Any erosion of ERISA protections would be highly problematic for
the employer-based system. Willis is working with the American
Benefits Council and other industry colleagues to remind
legislators that maintaining a single regulatory scheme is in the
public interest as it promotes employer-sponsored benefits.

3 Willis North America • 12/07

For more than 30 years the courts have
been busy deciding where and when ERISA
preemptions apply. The pendulum seems to
swing back and forth between more
restrictive and more liberal application of the
ERISA preemption rule.

http://www.willis.com/Services/Documents/Employee%20Benefits/Alerts/EB%20Alert%20112%20-%20SF%20Healthcare%20Plan.pdf
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Executive Signal is produced by Willis’
Legal & Research Group.  The information
contained in this publication is not
intended to represent legal advice and
has been prepared solely for educational
purposes.  You may wish to consult your
attorney regarding issues raised in this
publication.
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