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Effective Date

San Francisco Delays Health Care Security Ordinance

Earlier this year, San Francisco amended its Health Care Security
Ordinance (HCSO). The amendments revised the law's mandate that
employers make minimum contributions toward employees’
healthcare and delayed the mandate’s effective date. Both the
employer mandate and the amendments to it may be moot for most
San Francisco employers, however, because it seems likely that a court
will find that the Employee Retirement Income Security Act (ERISA)

preempts these provisions.

Background

In July 2006, San Francisco adopted the
HCSO, creating the Healthy San Francisco
program, which is intended to help give
San Francisco residents access to
affordable healthcare.  The HCSO also
required that medium and large businesses
make certain  minimum contributions
toward employees’ healthcare. The law
originally provided that, effective July 1,
2007, employers with 100 or more
employees would have to pay $1.60 per
hour worked towards employees’
healthcare, and those with 20-99
employees would be required to pay
$1.06. (Non-profit employers with fewer
than 50 employees were exempt from the
contribution requirements.) Examples of
qualifying healthcare expenditures include
health insurance premiums paid to insurers
to provide healthcare services to
employees and their dependents, amounts
spent by self-insured plans, and
contributions made on behalf of employees
to flexible health spending accounts, health
reimbursement arrangements, and health
savings accounts.

Amendments to the HCSO
The amendments to the HCSO adopted
by San Francisco delay the effective
date for the minimum employer
healthcare contributions until January
1, 2008. The amendments also change
the contribution rates. The minimum
rate for employers with 100 or more
employees has increased to $1.76 per
hour worked. For smaller employers
with at least 20 employees, the new
minimum rate is $1.17 per hour
worked. The amendments also give
employers with 20-49 employees
additional time — until April 1, 2008 —
to comply. These amounts will increase
by five percent on January 1, 2009.
(Non-profit employers with fewer than
50 employees remain exempt.)

Employees Entitled to

Minimum Contributions

For purposes of determining the
minimum contribution rate, employees
are counted regardless of where they
work. The actual healthcare contri-
butions, though, need only be made for
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employees who perform services in San Francisco and meet
certain requirements (covered employees). A covered employee
is one who has been employed by his or her employer for at least
90 calendar days, and who works at least 10 hours per week in
San Francisco. (In 2009, the weekly hour requirement will
decrease to eight hours.)

Employees who are not entitled to minimum contributions
include those who:

e Are managerial, supervisory or confidential employees,
unless earning less than $76,870 in 2008 (the salary amount
will be adjusted annually)

* Are eligible to receive benefits under Medicare or TRICARE

e Provide verification that they are receiving healthcare
services through another employer, but only after signing a
voluntary written waiver of the expenditure

Amount for Each Covered Employee

Required contributions for each covered employee are
calculated on a quarterly basis by multiplying the applicable
contribution rate by the total number of hours paid during the
three-month period that starts on the first day of the first
month that begins at least 90 calendar days after a covered
employee’s first day of work. Hours paid means those hours
for which a person is paid wages or is entitled to be paid
wages for work performed within the city, including paid
vacation and sick leave.

The chart below summarizes the rate schedule for employer
healthcare expenditures that will apply in 2008 and 2009.

Employer Healthcare Expenditure Rate Schedule

Business Size January 1, 2008 |Apri| 1, 2008 | January 1, 2009
$1.76/hour $1.85/hour
$1.17/hour

Not Applicable |$1.17/hour

100+ Employees

50-99 Employees

$1.23/hour
20-49 Employees

1-19 Employees | Not Applicable

Non-Profit
Organizations
with < 50
Employees

Not Applicable

HCSO Challenged

In November 2006, the Golden Gate Restaurant Association
(GGRA), a group that represents the interests of restaurant
owners, initiated a suit against the city in federal court in an
effort to stop the HCSO from going into effect. The GGRA's

lawsuit is based on a claim that the law is preempted by ERISA,
an argument similar to the one used in a successful challenge
to Maryland's Fair Share Health Care Act. (For additional

information about that court case, please see Willis Employee
Benefits Alert, Issue 74). The GGRA's case remains pending and
no injunction is in place that would prevent the HCSO from
becoming effective on schedule. However, we presume that the
GGRA will seek an injunction if the case is not resolved before
the law's 2008 effective date.

Given the HCSO's direct mandate that employers pay for
employee healthcare, the GGRA's claim that the law is
preempted by ERISA is likely to prevail. As a result, and in light
of what happened to Maryland's Fair Share Health Care Fund
Act, it seems probable that any provision in the HCSO that
directly imposes a duty to deliver a health benefit will be struck
down by the courts.

Additional information about the HCSO can be found on the

San Francisco Office of Labor Standards Enforcement web site:
http://www.sfgov.org/site/olse_index.asp?id=45168.
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Key Contacts

US Benefits Office Locations

Atlanta, GA
404 224 5000

Austin, TX
800 861 9851

Baltimore, MD
410 527 1200

Birmingham, AL
205 871 3871

Boston, MA
617 437 6900

Cary, NC
919 459 3000

Charlotte, NC
704 376 9161

Chicago, IL
312 621 4700

Cincinnati, OH
513 762 7855

Cleveland, OH
216 861 9100

Columbus, OH
614 766 8900

Dallas, TX
972 385 9800

Denver, CO
303 218 4020

Detroit, MI
248 735 7580

Eugene, OR
541 687 2222

Farmington, CT
860 284 6147

Florham Park, NJ
973 410 1022

Ft. Worth, TX
817 335 2115

Grand Rapids, Ml
616 954 7829

Greenville, SC
864 232 9999

Houston, TX
713 961 3800

Jacksonville, FL
904 355 4600

Knoxville, TN
865 588 8101

Las Vegas, NV
702 432 7100

Long Island, NY
516 941 0260

Los Angeles, CA
213 607 6300

Louisville, KY
502 499 1891

Memphis, TN
901 248 3100

Miami, FL
305 373 8460

Milwaukee, WI
414 271 9800

Minneapolis, MN
763 302 7100

Mobile, AL
251 433 0441

Naples, FL
239 659 4500

Nashville, TN
615 872 3700

New Orleans, LA
504 581 6151

New York, NY
212 915 5422

Omaha, NE
402 391 1044

Orange County, CA
949 885 1200

Orlando, FL
407 805 3005

Philadelphia, PA
610 964 8700

Phoenix, AZ
602 787 6000

Pittsburgh, PA
412 586 1400

Portland, OR
503 224 4155

Roswell, NM
505 317 3397

St. Louis, MO
314 721 8400

San Diego, CA
858 678 2000

San Francisco, CA
415981 0600

San Jose, CA
408 436 7000

San Juan, PR
787 725 5880

Seattle, WA
206 386 7400

Tampa, FL
813 281 2095

Washington, DC
301 530 5050

Wilmington, DE
302 477 9640

Employee Benefits Alert is produced by
Willis* Legal & Research Group. The
information contained in this publication
is not intended to represent legal advice
and has been prepared solely for
educational purposes. You may wish to
consult your attorney regarding issues
raised in this publication.

Willis North America ® 07/07



