
 

1 

August  2006 — Issue No. 80 

Employee Benefits Alert 

Wellness Plans:  HIPAA, the ADA and the EEOC 
 
Wellness benefits are gaining in popularity as employers face escalating health care costs and seek to encourage 
employees to not only use their health care more wisely, but use health care services less because workers are 
healthier.  These programs encourage employees to engage in healthy lifestyles in order to control illnesses.   
 
Although these programs are becoming more prevalent in the workplace, they come with legal pitfalls and factors that 
must be considered before implementing such a plan.  In addition, though many plan sponsors are aware of the HIPAA 
nondiscrimination regulations concerning “bona fide wellness programs” and the rules they must follow so as to avoid 
discrimination based on an individual’s health status, employers must also be concerned with the Americans with 
Disabilities Act (ADA).      
 
The Joint Committee on Employee Benefits of the American Bar Association (ABA) recently issued an informal report on 
its Q/A session with the EEOC legal staff in regards to the application of the ADA to wellness programs.  The EEOC was 
questioned about two common components of employer-sponsored wellness programs:  health risk assessments and 
punitive triggers.  Although the EEOC’s comments are informal and nonbinding, they highlight the importance of 
analyzing wellness program design features under both the HIPAA nondiscrimination rules and the ADA.  

HIPAA Nondiscrimination Issues 
 
HIPAA’s nondiscrimination rules prohibit employers from 
conditioning or varying eligibility, continued eligibility, or 
premiums for health coverage based on an individual’s 
health status.  Wellness programs that provide a reward 
or any financial differential based on the ability of an 
individual to meet a standard that is related to a health 
factor would conflict with HIPAA.  HIPAA does provide 
an exception for these kinds of wellness programs if they 
meet certain requirements.  Programs that meet the 
rules set forth in the proposed wellness regulations are 
deemed to satisfy the good faith standard requirements 
regarding wellness programs.  The requirements for a 
bona fide wellness program are as follows:  
 
• Maximum Reward Level: The reward for the 

wellness program, when combined with any other 
applicable rewards for other wellness programs 
associated with the plan that require satisfaction of a 
health factor standard, must not exceed 10-, or 15-, 
or 20-percent of the unsubsidized cost of employee-
only coverage under the plan.  (As mentioned 
above, the regulations have not been finalized and 
therefore do not prescribe a specific percentage 
amount.) A reward can take the form of a discount, a 
rebate of a contribution, or a waiver of all or part of a 
cost-sharing requirement (such as deductibles or co-

payments).  The selected percentage limit of 
unsubsidized employee-only coverage applies even if 
the employee affected by the program has family 
coverage.  Future guidance, following a review of 
comments from the public on the regulations, is 
expected to stipulate a required percentage level for 
determining the maximum program reward. 

• Good Health Component: Program must be reasonably 
designed to promote health or prevent disease. 

• Annual Qualification: Program must give individuals the 
opportunity to qualify for the reward at least annually. 

• Reward Availability:  Program reward must be available 
to all similarly-situated individuals.  According to the 
DOL, the program must have a reasonable “alternative 
standard” for any individual to get the reward.  A person 
with a medical condition that makes it unreasonably 
difficult for them to secure the reward can use the 
alternative means.  The same must be true for any 
individual for whom it is medically inadvisable to attempt 
to satisfy the reward standard. 

• Adequate Disclosure:  All program materials must 
disclose the availability of an accommodation by using 
the reasonable alternative standard. 
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are “voluntary” as long as an employer neither 
requires participation nor penalizes employees who do 
not participate in the program.  An employer having a 
wellness program that involves medical examinations 
or inquiries will need to determine whether its program 
complies with the ADA’s requirement that the program 
be voluntary.   
 
ABA Asks:  EEOC Answers 
 
Health Risk Assessments:  Employers have begun to 
use Health Risk Assessments (HRAs) as part of their 
wellness initiatives for their plans.  Given the difficulty 
in getting employees to complete and submit the 
HRAs, employers have begun to get more aggressive 
in their approach to getting employees to complete the 
HRA.  One of the questions posed to the EEOC was 
whether an employer may require employees to 
complete the HRA as a condition of enrollment in the 
employer-sponsored health plan.   
 
The ADA regulations have specific limitations with 
regard to an employer’s right to make disability-related 
inquiries and require medical examinations of 
employees.  A disability-related inquiry is a question or 
a series of questions likely to elicit information about a 
disability.  A medical examination is defined as a 
procedure or test that seeks information about an 
individual’s health.  Given the types of questions on a 
health risk assessment and the likelihood that 
information about an individual’s disability or health 
status will be disclosed, it is governed by the ADA.   
 
An employer is not permitted to make disability-related 
inquiries or require a medical examination unless the 
examination or inquiry is shown to be job-related and 
consistent with business necessity.  The ADA, though, 
specifically allows employers to make disability-related 
inquiries or conduct medical examinations if they are a 
part of their voluntary wellness programs.  A wellness 
program is deemed to be voluntary so long as the 
employer does not mandate program participation or 
penalize employees who choose not to participate.     
 
Tying completion of the HRA to enrollment in the 
health plan would not appear to violate the HIPAA 
nondiscrimination rules.  However, in response to a 
question asked by the American Bar Association at a 
periodic Q&A session, the EEOC staff stated that such 
a practice “might well render participation in the 
assessment involuntary, making unlawful any 
disability-related inquiries or medical examinations 
that are part of the assessment.”   
 
Punitive Triggers:  The EEOC was also questioned 
about punitive triggers in which employees who do not 
cooperate with the disease management program are  
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ADA Discrimination Issues  
 
In addition to the HIPAA nondiscrimination rules, 
employers seeking to implement a wellness program 
need to consider their obligations under the Americans 
with Disabilities Act (ADA).  The ADA prohibits 
discrimination against an individual because of the 
individual’s disability.  With more than 40 percent of 
employers sponsoring wellness programs concentrating 
on dietary and life management, a recent American 
Management Association survey indicates that many 
employers may not recognize that three common 
wellness plan designs could violate the ADA:  
 
• Mandating wellness program participation;  
• Using information obtained in the program in a way 

that violates ADA confidentiality requirements; 
• Using information gained through the wellness 

program to discriminate against employees who are 
not as physically fit as management thinks they 
should be.   

 
ADA compliance issues arise when wellness programs 
offered by the employer do not offer a reasonable 
accommodation for employees with known disabilities 
and when an employer inappropriately inquires about 
medical conditions.  Employers are permitted to require 
medical examinations or inquiries, provided they are 
related to the employee’s job functions and are not used 
to discriminate on the basis of a disability.          
 
Persons who are considered disabled are protected 
under the ADA.  For purposes of the law, disability is 
defined as a physical or mental impairment that 
substantially limits one or more major life activities; 
additionally, the definition includes anyone who had such 
an impairment in the past (for example, someone who 
has recovered from cancer); or someone who is merely 
thought to have a disability (e.g., someone who was 
misdiagnosed with a serious illness).   
 
Disabled employees, who can perform the “essential 
functions” of a job, must be accommodated by the 
employer if the employer can make reasonable 
accommodations for such employees.  The ADA also 
indirectly applies to employees with disabled dependents, 
because the employees are protected from discrimination 
based on their association with a disabled person.   
 
The ADA does allow employers to conduct medical 
examinations and inquiries that are part of its wellness 
program without having to show that the examination or 
inquiry is job-related or consistent with business 
necessity if such examinations and activities are 
voluntary.  The Equal Employment Opportunity 
Commission (EEOC) has stated that wellness programs 
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assessed higher costs.  If the program requires 
employees to submit to medical exams or answer 
disability-related questions, then participation must be 
voluntary.  The EEOC’s response indicated that punitive 
triggers such as charging a higher premium or deductible 
could “amount to penalties for non-participation within the 
meaning of the EEOC guidance, thus rendering 
participation in the program involuntary.”    
 
Putting it All Together  
 
In most cases, the key to the ADA or HIPAA acceptability 
of plan limits or exclusions seems to be that a limit is 
directed at a particular treatment or procedure rather than 
a particular illness or disability.  Exclusions or caps that 
relate to a specific disability are questionable — 
especially in plans that place no similar caps on other 
serious diseases.  The distinction between a neutral 
exclusion and one targeted at a specific disability may be 
subtle.  For example, it’s clear that a plan can limit or 
exclude treatment for blood transfusions, even though 
hemophiliacs may be hurt worse than others by the 
limitation.  But excluding insulin coverage is not permitted 
because it would exclusively affect diabetics.     
 
Despite numerous HIPAA restrictions on wellness 
programs, there are ways to structure HIPAA-compliant 
programs.  The key is that group health plans subject to 
HIPAA must provide notice and alternatives that are 
available to all without regard to actual health factors 
when developing restrictive plan rules or imposing other 
coverage limitations.   
 
Employers can minimize the possible conflict between 
wellness programs and the seemingly impossible 
standard the EEOC staff thinks is applicable under the 
ADA by focusing on employee education rather than 
achieving actual health standards.  For example, the 
EEOC staff has stated that if a program simply promotes 

a healthier lifestyle, but not does ask any disability-
related questions or require medical examinations, it is 
not subject to the ADA’s requirements concerning 
disability-related inquiries and medical examinations. 
 
If an employer focuses on healthy lifestyles, but does 
not ask any disability-related questions, it avoids 
running afoul of ADA requirements concerning 
disability-related inquiries.  Questions that elicit 
information on behavior rather than an individual’s 
disability are likely permissible.  Behavioral questions, 
such as asking the individual about their eating, 
exercise, or sleeping habits, are not likely to yield 
information about the nature or severity of a disability.  

 
Employers must also be careful to avoid asking 
questions that would appear to provide a verbal 
“medical examination” of the employee, which an 
employee could claim was used by the employer for 
illegal discrimination. 
 
Conclusion 
 
Although the EEOC has not taken a formal position as 
to these issues and the answers provided at the Q/A 
session are both informal and non-binding — their 
comments are indicative of the how the EEOC might 
respond should it take a formal position on the matter.  
It also raises additional considerations for an employer 
considering implementing, or who has already 
implemented a wellness program.  
 
Moreover, though group health plans may impose 
higher cost-sharing (such as deductibles or co-
payments) on individuals with certain health factors 
who fail to comply with bona fide wellness programs 
without running afoul of the HIPAA noncompliance 
rules, the ADA has different rules and requirements.  
As such, a wellness program must be carefully 
analyzed under both laws.  
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U.S. Benefit Office Locations 

Willis Employee Benefits Alert is produced by Willis’ Legal & Research Group.  The information contained in this publication is not intended to represent legal advice 
and has been prepared solely for educational purposes.  You may wish to consult your attorney regarding issues raised in this publication.  Wills publications appear 

on the Internet at: www.willis.com © Copyright 2006 

Willis Employee Benefits—Page 4  

Anchorage, AK 
(907) 562-2266 

Atlanta, GA 
(404) 224-5000 

Austin, TX 
(800) 861-9851 

Baltimore, MD 
(410) 527-1200 

Birmingham, AL 
(205) 871-3871 

Boise, ID 
(208) 340-0645 

Boston, MA 
(617) 437-6900 

Cary, NC 
(919) 459-3000 

Charlotte, NC 
(704) 376-9161 

Chicago, IL 
(312) 621-4700 

Cincinnati, OH 
(513) 762-7661 

Cleveland, OH 
(216) 861-9100 

Columbus, OH 
(614) 766-8900 

Dallas, TX  
(972) 385-9800 

Denver, CO 
(303) 218-4020 

Detroit, MI 
(248) 735-7580 

Eugene, OR 
(541) 687-2222 

Farmington, CT 
(860) 284-6137 

Florham Park, NJ 
(973) 410-1022 

Ft. Worth, TX 
(817) 335-2115 

Grand Rapids, MI 
(616) 954-7829 

Greenville, SC 
(864) 232-9999 

Houston, TX 
(713) 625-1023 

Jacksonville, FL 
(904) 355-4600 

Knoxville, TN 
(865) 588-8101 

Las Vegas, NV 
(702) 562-4335 

Long Island, NY 
(516) 941-0260 

Los Angeles, CA 
(213) 607-6300 

Louisville, KY 
(502) 499-1891 

Memphis, TN 
(901) 248-3100 

Miami, FL 
(305) 373-8460 

Milwaukee, WI 
(414) 271-9800 

Minneapolis, MN 
(763) 302-7100 

Mobile, AL 
(251) 433-0441 

Mountain View, CA 
(650) 944-7000 

Naples, FL 
(239) 514-2542 

Nashville, TN 
(615) 872-3700 

New Orleans, LA 
(504) 581-6151 

New York, NY 
(212) 344-8888 

Omaha, NE 
(402) 778-4851 

Orlando, FL 
(407) 805-3005 

Philadelphia, PA 
(610) 964-8700 

Phoenix, AZ 
(602) 787-6000 

Pittsburgh, PA 
(412) 586-1400 

Portland, OR 
(503) 224-4155 

Roswell, NM 
(505) 317-3397 

St. Louis, MO 
(314) 721-8400 

San Diego, CA 
(858) 678-2000 

San Francisco, CA 
(415) 981-0600 

San Juan, PR 
(787) 725-5880 

Seattle, WA 
(206) 386-7400 

Spokane, WA 
(206) 386-7400 

Tampa, FL 
(813) 281-2095 

Washington, DC 
(301) 530-5050 

Wilmington, DE 
(302) 477-9640 

 



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJDFFile false

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /Description <<

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /DAN <>

    /DEU <>

    /ESP <>

    /FRA <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /PTB <>

    /SUO <>

    /SVE <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



